One Epic Year Later: Have You Implemented A
Mandatory Arbitration Agreement Yet?
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A year ago, the United States Supreme Court issued its seminal decision in Epic Systemsv. Lewis, which confirmed
that employer s may use mandatory individual arbitration agreementswithout fear of the National Labor Relations
Act (seeour prior client alert for more details).

In Epic’swake, some employers, interested in eliminating or reducing therisk of class action lawsuits and the legal
fees associated with them, drafted and implemented mandatory individual arbitration agreements across their
workforce. But other employerstook a wait-and-see appr oach, delaying action until they had mor e evidence that
courtsin a post-Epic world would sustain arbitration agreements over state law challengesto their conscionability.
In doing so, employersnot only deferred the administrative burden of rolling out new agreements, but also the
potential threat to employee morale posed by implementing an agreement with questionable enfor ceability.

New England employersin thislatter category should take note of Bekelev. Lyft, Inc., arecent decision from the
U.S. Court of Appealsfor the First Circuit, which upheld a mandatory individual employer/employee ar bitration
agreement (read the decision here).

The Facts of Bekele

In Bekele, the plaintiff Yilkal Bekele was a putative class representative and driver for Defendant Lyft, Inc., who
claimed that Lyft had misclassified him as an independent contractor, rather than an employee. Before the
plaintiff started working for Lyft in 2014, and at several points thereafter, he tapped “l accept” on his iPhone 4
when presented with Lyft's “Terms of Service Agreement,” regarding a variety of issues applicable to Lyft
drivers and passengers. Each version of the terms of service that the plaintiff accepted included a mandatory
arbitration agreement. The final iteration of the terms of service was an 18 page document (an estimated 54
pages on an iPhone 4) and contained the arbitration provision linked here. The agreement also purported to be
governed by California law. An individual could not be a driver for Lyft (or even a passenger) without accepting
Lyft's terms.

Lyft moved to dismissthe plaintiff’s class action in favor of arbitration in hisindividual capacity, invoking the
clausein itstermsof servicethat required arbitration and precluded class proceedings. At thefederal district
court level, the plaintiff challenged the clause’ s applicability and enfor ceability, arguing (among other things) that
the clause did not reach his M assachusetts Wage Act claims and was unconscionable. Despite the Califor nia choice-
of-law provision, thedistrict court interpreted the terms of service under Massachusetts law, reasoning that

M assachusetts had the most significant relationship to the parties.

In Massachusetts, a contract isunenforceable when it isboth procedurally unconscionable (meaning that the
employee has no reasonable choice and the terms amount to an unfair surprise) and substantively unconscionable
(meaning that the termswere oppressiveto one party). Thesameistruein Rhode |sland (as demonstrated by a
November 2018 First Circuit decision).

The Bekeledistrict court rejected the plaintiff’s procedural unconscionability argument, pointing out that the
arbitration provision used capital lettersin relevant places and the agreement’sfont size could be enlar ged through
normal text expansion on the phone. Additionally, the court observed that Lyft imposed no deadlineon a
prospectivedriver to accept itsterms. True, driverscould not drive for Lyft until they accepted theterms, but they
werenot under any Lyft-imposed time pressure. Thedistrict court also concluded that special language was not
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required to bring the plaintiff’s Wage Act claimswithin the scope of the arbitration clause.

The plaintiff appealed to the First Circuit, which affirmed, focusing on the issue of substantive unconscionability.
First, the appeals court rejected the plaintiff’s contentions that the agr eement was unconscionable because it
contained an arbitration fee-splitting provision that required the plaintiff and Lyft to split equally the arbitration’s
costs, afinancial burden that he contended Lyft drivers could not afford. The court held the agreement could
survive because Lyft offered to pay the arbitration fees after suit wasfiled.

Second, the court rejected the plaintiff’s argument that a provision of Lyft'sterms of service permitting Lyft to
modify the terms of the agreement upon notice and acceptance of the new termsby adriver rendered the
agreement unconscionable. The court explained that thisterm did not permit unilateral modification, which would
have been problematic. Rather, “provisionslike Lyft’s—that require notice to usersand acceptance by users’
prior to any modifications becoming effective are not unconscionable. Accordingly, the arbitration agreement was
enforceable.

What Employers should Take Away from Bekele

Bekeleis helpful for employersin that it showsthat the bar for an enforceable arbitration provision islow, and a
viable option even for employerswho arereluctant to usethem (or draw attention to their use of them) out of fear
that doing so could hurt morale or spawn effortsto organize a union. The Bekele clause was far from perfect; it
had several significant flaws, and it wasburied in alengthy “ Terms of Service Agreement.” Yet it was still

enfor ced.

But, while Bekele should provide a boost of confidence to employer s considering using ar bitration agreements, the
arbitration agreement in that case wasfar from a model contract. Employerslooking to maximize enfor ceability
should consider:

e Choice of law. Always choose a governing state law that is helpful for your company and to the extent
possible, relevant to the employment. Be aware, however, that courtswill sometimes brush choice of law
provisionsaside (asthedistrict court did to the Califor nia choice-of-law provision in Bekele).

e Form. A standalone agreement to arbitrate, containing nothing else, ismorelikely to be upheld. However,
for business reasons (e.g., to assist in a smoother roll-out), including the arbitration clause in another
agreement signed by the employee (for example, a confidentiality agreement) might be more practicable.
That said, DO NOT make the arbitration agreement part of your employee handbook or manual.

e Style. Uselargefont, with bold, all capital disclaimers, alerting the employeethat he or she iswaiving their
right toajury trial and to proceed aspart of aclassor collective action. Consider including language
acknowledging that the agreement was knowingly and voluntarily executed (making it harder for the
employeeto later claim otherwise).

e Timing. Arbitration agreements provided at the beginning of employment, in connection with a promation
or payment, and/or with sufficient time for the employee to think about whether to execute the agreement
aremorelikely to be enforced in certain jurisdictions. However, even without additional consideration,
many courtswill still enforcethe provision and hold that continued employment (even at-will employment)
isadequate consider ation for the agreement.

e Breadth and Specificity. Include language specifying broad classes of claimsthat the arbitration
agreement covers—aswell asthe specific employment laws it covers.

e Fee-Splitting. Choose a fair fee-splitting arrangement and consider offering to pay for the arbitration if an
employeefilesa court action.

e Arbitration Forum and Rules. Specify a neutral arbitration forum and procedure. Specifying arbitration
through the American Arbitration Association using the employment or commer cial rulesis common.

e Unilateral Modification. Avoid pairing arbitration clauses with provisionsallowing unilateral
modification of the agreement by the employer (thelatter of which are common in employee handbooks).

e The States Involved. Beaware of discrepancies between different states lawsfor the requirements of
arbitration clauses (not just the law of the state chosen by the arbitration agreement, but those of states
where an action would likely befiled —e.g., wherethe work is perfor med).

As Bekele demonstrates, employer swho are hesitant to use a long, standalone ar bitration agreement out of fear of
the effect doing so may have on the workplace or union formation may still benefit from placing a short mandatory
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arbitration provision in their confidentiality agreements or other employee contracts. The existence of the
agreement alone may cause employeesto believe arbitration appliesand lead to easier settlement of disputes.
Moreover, given the Bekele Court’sleniency asto the form and substance of the provisions, a less than perfect
clause may be enfor ceable. But that does not mean employers should try to draft one without assistance.
Employersarestrongly advised to consult with an employment attor ney asto whether mandatory individual
arbitration isright for them and their workforce and, if so, the precise language to includein their arbitration
agreements and how to best roll out the agreementsto employees.
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