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Massachusetts Employers Take Notice: Evaluate and
Comply Now or Risk Paying More Later

Description

By Alicia J. Samolis and Michael A. Gamboli

The time has come for Massachusetts’ employers to start preparing for the implementation of the law entitled
An Act to Establish Pay Equity (the “Law”) that will go into effect on July 1, 2018. The Law represents a
significant change to the scope of legal obligations that regulate Massachusetts’ employers. The
Massachusetts Office of the Attorney General is expected to publish regulations in the upcoming months to
provide guidance to employers regarding the Law.

We urge our clients and friends to begin the process of preparing a compliance strategy without delay. After
July 1, 2018, employers will no longer be able to lower an employee’s pay in order to avoid violating the law. In
other words, after July 1, 2018, if an employer is paying a man and a woman a different rate for a comparable
job and it does not have one of the enumerated reasons set forth below to do so, the employer would then be
forced to provide a raise to the lower-paid employee. If the employer deals with compliance now, it may adjust
the higher-paid employee’s rate accordingly to avoid giving anyone a raise.

Legitimate Reasons for Paying Employees Differently will Violate the Law

General anti-discrimination laws already prohibit employers from discriminating against employees, in terms of
wage rates, based on gender. The Law greatly expands this concept. The Law prohibits employers from paying
male and female employees differently for comparable work unless such wage variations are based upon one
of the following reasons:

e A seniority system, provided that seniority is not reduced due to pregnancy or protected parental, family
or medical leave;

A merit system;

A system measuring earnings by quantity or quality of production, sales or revenue;

The geographic location of the job;

Education, training or experience that is “reasonably related” to the job performed; or

Travel that is “a regular and necessary condition of the particular job”.

Importantly, many common reasons for paying employees differently will no longer be allowed. For example, an
employer can no longer pay a man more because the man demanded a raise or was hired at a higher rate
because he was paid more at his prior job. Similarly, the mere fact that an employee is the owner’s daughter
will not be an adequate reason for paying her more than another male employee performing a comparable job.

Another issue under the Law is what constitutes positions that are “comparable”. The Law defines “comparable
work” to include work that: (i) requires “substantially similar skill, effort, and responsibility”; and (ii) is performed
under “similar working conditions.” Job titles or descriptions alone do not determine comparability. The
regulations will likely provide further guidance as to this concept, as well as the concept of how much of a
difference in wages constitutes a wage variation under the Law.

Affirmative Defense for Employers

The Law provides an employer with an affirmative defense to a claim under the Law if, within the previous three
(3) years and prior to commencement of suit, the employer conducts a good faith self-evaluation and can
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demonstrate “reasonable progress” toward eliminating gender based wage differentials for comparable work.
An employer that undertakes a good faith self-evaluation that is not reasonable in detail or scope will not be
entitled to an affirmative defense. Nonetheless, if they can demonstrate that reasonable progress has been
made towards eliminating gender based wage differentials, they will not be liable for double damages, only the
amount of unpaid wages. Again, during the evaluation process, if there are gender-based pay differences,
employers may not reduce the wages of an employee in order to eliminate the wage differential after the
effective date, but instead must raise the compensation of the other affected employees to correct the violation.

Changes to Hiring Practices

Under the Law, employers will be prohibited from screening job applicants based on the history of their wages,
benefits or other compensation. In fact, the employer cannot even ask the applicant (or the applicant’s former
employer) how much money the applicant made at their prior job. This change will mean employers must
eliminate this commonly asked question on their job application to avoid liability under the Law.

Significant Penalties for Non-Compliance

Employers will face serious consequences for failure to comply with these requirements of the Law. An
aggrieved employee and/or applicant may commence suit individually or on behalf of other similarly situated
individuals. They will not be required to first file a complaint with the Massachusetts Commission Against
Discrimination (“MCAD”). Employees will have three (3) years from the date of the alleged violation to file a
lawsuit, instead of only one (1) year. The Attorney General may also bring a lawsuit against an employer on
behalf of the Commonwealth. Damages may be up to twice the amount of the affected employee’s unpaid
compensation (the difference between the employee’s wage and the wage received by an employee of a
different gender performing comparable work), plus payment of reasonable attorneys’ fees and costs.

Conclusion

Partridge Snow & Hahn LLP’s Employment Law Team will continue to monitor and report on the new
regulations as they are published. If you have any questions regarding the Law and the significant impact it
may have on your business, please contact your PS&H attorney, or one of the contacts listed above.
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