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VACCINE MANDATES
Why employers can mandate the COVID vaccine
Disability and religious accommodations
Paying non-exempt (hourly) employees
Backlash & unionization
Employer vaccine clinics
You cannot tie a mandate deadline to date of initial eligibility
You cannot require a doctor’s note, but you can require the card, receipt or electronic
record
Watch for future legislation banning vaccine passports
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VACCINE INCENTIVES
Positive Incentives: Gift cards, extra time off, bonuses, party invite, gifts
Negative Incentives: Non-vaccinated employees cannot come to the office, cannot
attend in-person meetings, cannot go to happy hour, cannot perform public-facing job
duties
Same issue mandates with respect to (1) reasonable accommodations (although less
likely you must grant one); (2) forcing use of employer clinics; (3) deadlines tied to
eligibility; and (4) documentation
Reminder: IRS taxation rules apply, so W-2 taxes (withholdings and payroll taxes)
have to be paid on cash and gift card incentives or the value of larger non-monetary
gifts.
Same rules apply to health savings plan incentives that apply to other vaccine
incentives (other than taxation)
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VACCINE TRACKING
Generally, our recommended current policy
Few legal issues
Allows for better decisions on other workplace safety rules and attendance issues
Recommended that both first and second shots are tracked
Caution: If employees are instructed not to provide an explanation of why they are
not getting the vaccine or not to submit medical information or are told the employer
will use the vaccines for a limited purpose, the employer must provide an opportunity
for accommodation if the employer later wants to use the information for an incentive
purpose.
Consider setting up a separate email to discourage medical or religious information to
be presented (iamvaccinated@company.com).
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NO VACCINE POLICIES
Little risk of liability for catching COVID.
•

Hard to prove causation, generally minor infections, and for employee claims, workers’
compensation rules apply

Absences for sickness
Absences for quarantine
Travel issues
Mask orders and whistleblowing
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RETURN TO WORK ISSUES: COVID ORDERS

Even if everyone is vaccinated, employers still need to follow the local COVID orders.
Rhode Island, as of Monday 5/24:

•

Businesses must hang signs at entrances reminding unvaccinated people to wear masks.

•

Employers must have masks available to employees.

•

Masks must be worn in schools, health care settings, correctional facilities, homeless shelters, and public
transportation.

•

Unvaccinated persons must wear masks when within 3 feet of others. If an unvaccinated employee refuses to wear
a mask, then the employer cannot allow them to work, but there is no requirement the employer verify vaccination.

•

Businesses must have signs at entrances containing the symptoms and advising those who have the symptoms,
who have COVID or have COVID exposure (and are not vaccinated) cannot enter.

•

Businesses must exclude people with visible signs of COVID (or who have informed the employer they have
symptoms of COVID), but there is no required screening or monitoring other than aforementioned poster.

•

Businesses must hang all additional posters that are applicable found on https://health.ri.gov/ or self-created signs
with the same information.

•

Businesses must “cooperate” with the DOH if contacted in connection with COVID exposures/cases.

Massachusetts: Various current restrictions, such as 50% office capacity and masks indoors when
closer than 6 feet, but the governor has expressed the intention to lift all COVID workplace restrictions
and mask restrictions on May 29th.
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RETURN TO WORK ISSUES:

EMPLOYEES DON’T WANT TO COME BACK TO WORK IN PERSON
Legal to terminate
Exception: Current medical condition makes them unable to work (such as anxiety) NOT risk
factor (diabetes)
Business issues – employee retention
Legal issues with continued alternate work arrangements/working from home
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QUESTIONS?

Alicia J. Samolis
Partner
401-861-8200
asamolis@psh.com

Alicia is a partner and Chair of the firm’s Labor & Employment practice.
She represents businesses and management in labor & employment
litigation and compliance matters. Alicia’s expertise includes a broad
range of employment issues, such as wage and hour compliance,
employment discrimination defense, employee handbooks, manager
training, noncompetition enforcement and defense, executive
employment agreements, and individual and group terminations.

For current information and resources visit the COVID-19 Advisory Group at psh.com

The information within this presentation may not account for all specifics of your particular situation. It is not confidential legal advice and does not create an attorney-client relationship. Responsive inquiries are also not confidential and do not
create an attorney-client relationship. You should always consult a legal professional to determine how the law may apply in your specific circumstances. We welcome the opportunity to discuss providing you with legal advice pursuant to a
mutually agreeable written retainer agreement.
ATTORNEY ADVERTISING.

Find the experience you’re looking for at psh.com.

